CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT

This Confidentiality and Non-Disclosure Agreement (“Agreement”) is made as of the ___ day of __________, 2011, by and between the Institutional Limited Partners Association (the “Company”) and [Interested Party] (“Interested Party”).

WHEREAS, the Company is contemplating engaging the Interested Party to perform certain services (the “Potential Relationship”);

WHEREAS, the parties are engaged in preliminary discussions regarding the Potential Relationship; and

WHEREAS, the Company would not be willing to make certain information and disclosures available to the Interested Party without the benefit of this Agreement and intends that this Agreement shall govern the conditions of disclosure of all Confidential Information (as defined hereinafter).

NOW, THEREFORE, in consideration of the mutual agreements, promises and undertakings set forth in this Agreement, and intending to be bound by this Agreement, the Interested Party, on behalf of itself, its affiliates and their respective directors, officers, managers, members, partners, owners, employees, agents and advisors (collectively hereafter, “Representatives”), agrees as follows:

1.
Confidential Information.

(a)
“Confidential Information” is all information or data, regardless of form, that is, prior to, on or after the date hereof, disclosed to the Interested Party or its Representatives by or on behalf of the Company, as well as all information and data generated by the Interested Party or its Representatives that contains, reflects or is derived from the furnished information or data including, without limitation, technical or non-technical information including patents, copyrights, trade secrets, proprietary information, methods, ideas, concepts, theories, algorithms, protocols, designs, inventions, know-how, processes, software programs, software source documents and formulae related to the Potential Relationship, whether or not marked “Confidential” or “Proprietary.”  Confidential Information also includes the fact that the Interested Party or its Representatives have received the Confidential Information and that discussions are taking place among the parties with regard to the Potential Relationship.

(b)
The confidentiality and nondisclosure obligations of this Agreement shall not apply to any portion of the Confidential Information that:

(i)
was in the public domain at the same time it was communicated to the Interested Party by the Company and was not disclosed, directly or indirectly, in violation of any confidentiality obligation owed to the Company;

(ii)
entered the public domain subsequent to the time it was communicated to the Interested Party by the Company through no fault of the Interested Party or any of its Representatives and was not disclosed, directly or indirectly, in violation of any confidentiality obligation owed to Company; or

(iii)
was already demonstrably known to the Interested Party prior to delivery thereof by the Company and was not disclosed to the Interested Party, directly or indirectly, in violation of any confidentiality obligation owed to e Company.

2.
Confidentiality.

(a)
The Interested Party hereby agrees that (i) the Confidential Information will be kept strictly confidential, (ii) the Interested Party and its Representatives will not disclose, divulge or communicate any of the Confidential Information to any person, firm or entity, in any manner whatsoever, other than in conformity with the terms of this Agreement, and (iii) the Interested Party and its Representatives will not use any Confidential Information for any purpose other than evaluating the Potential Relationship.  In addition, the Interested Party agrees that, without the prior written consent of the Company or except as provided below, the Interested Party and its Representatives will not disclose to any other person, firm or entity the fact that the Confidential Information has been made available to the Interested Party or its Representatives, that discussions are taking place, or any of the terms, conditions or other facts with respect thereto.

(b)
The Interested Party agrees to transmit the Confidential Information only to such of its Representatives (i) who need to know the Confidential Information, (ii) who are informed of the terms of this Agreement and (iii) who agree to be bound by the terms hereof as if a party hereto.
3.
Certain Disclosures.  In the event that the Interested Party or anyone to whom it supplies the Confidential Information receives a request to disclose all or any part of the Confidential Information under the terms of a subpoena, order or valid request issued by a court, regulatory authority or a governmental body, the Interested Party agrees (a) to notify the Company immediately of the existence, terms, and circumstances surrounding such request, except if disclosure of such request is prohibited by law, (b) to consult with the Company on the advisability of taking legally available steps to resist or narrow such request, and not oppose any action by the Company to obtain an appropriate protective order or other reliable assurance that confidential treatment will be accorded the Confidential Information, and (c) if disclosure of such Confidential Information is required to prevent the Interested Party from being held in contempt or subject to other penalty, to furnish only such portion of the Confidential Information as, in the opinion of counsel to the Interested Party, it is legally compelled to disclose and to exercise reasonable efforts to obtain an order or other reliable assurance that confidential treatment will be accorded to the disclosed Confidential Information.

4.
Ownership and Return of Confidential Information.  The Interested Party agrees that the Confidential Information is and will remain the property of the Company.  Confidential Information and all copies thereof, in any tangible form or media, will be, upon the request of Company, returned to the Company or destroyed.  Any oral Confidential Information will continue to be subject to the terms of this Agreement.  Nothing in this Agreement shall be construed to grant to the Interested Party any license or other rights in or to the Confidential Information.

5.
No Relationship or Liabilities.  This Agreement shall create no relationship between the parties except as expressly stated herein.  The Company has not made or nor makes any representation or warranty as to the accuracy or completeness of the Confidential Information.  The Interested Party agrees that the Company shall not have any liability to Interested Party or to any of its Representatives resulting from the provision or use of the Confidential Information.

6.
No Obligations Regarding Potential Relationship.  Unless a definitive agreement regarding the Potential Relationship has been executed and delivered between the Company and the Interested Party, neither such party will be under any legal obligation of any kind whatsoever with respect to the Potential Relationship by virtue of this Agreement or any other written or oral expression with respect to such Potential Relationship except, in the case of this Agreement, matters specifically referred to herein.  Either the Company or the Interested Party may determine not to proceed with the Potential Relationship at any time.

7.
Equitable Relief.  Notwithstanding anything to the contrary in this Agreement, in the event of a breach or threatened breach by the Interested Party of any provision of this Agreement, the Interested Party hereby acknowledges and agrees that the Company shall have the right to seek immediate temporary or permanent injunctive relief, specific performance or other equitable relief, without prejudice to any other rights and remedies available to the Company in this Agreement.

8.
No Waiver.  The failure to enforce at any time any of the provisions of this Agreement or to require at any time performance by any party of any of the provisions hereof shall in no way be construed to be a waiver of such provisions or to affect the validity of this Agreement, or any part hereof, or the right of any party thereafter to enforce each and every such provision in accordance with the terms of this Agreement.

9.
No Assignment.  This Agreement may not be assigned by any party hereto, in whole or in part, without the prior written consent of the other parties.

10.
Governing Law.  This Agreement shall be governed by, and interpreted in accordance with, the laws of the Ontario without regard to conflicts of laws provisions.

11.
Counterparts.  This Agreement may be executed in multiple counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.

12.
No Modification.  No change, modification or alteration of this Agreement shall be valid unless the same is specified in writing and signed by all of the parties hereto.

13.
Severability.  If any provision of this Agreement is inconsistent or contrary to any applicable law, rule or regulation, then said provisions shall be deemed to be modified to the extent required to comply with said law, rule or regulation and as so modified, said provision and this Agreement shall continue in full force and effect.

14.
Notices.  Any notice under this Agreement will be in writing and will be deemed to have been duly given when delivered personally or by overnight courier service, or three (3) days after such notice is deposited in the United States mail, certified with return receipt requested, postage prepaid, and addressed to each party at such party’s address shown on the signature page to this Agreement.

15.
Entire Agreement.  This Agreement is the final agreement with respect to the subject matter hereof.

16.
Attorney’s Fees.  In any action or proceeding arising out of or in connection with this Agreement, the prevailing party or parties, as determined by findings of a court of competent jurisdiction, will be entitled to recover all reasonable costs and attorney’s fees.

IN WITNESS WHEREOF, the parties have executed this Confidentiality and Non‑Disclosure Agreement as of the date first written above.

	
	

	COMPANY
	[Interested Party Company Name]

	INSTITUTIONAL LIMITED PARTNERS ASSOCIATION
	By:
__________________________

	
By:
________________________
	Name:
__________________________

	
Name:
Peter Freire
	Title:
__________________________

	
Title:
Chief Executive Officer
	

	Address:
	Address:

	
55 Yonge Street, Suite 1201
	
__________________________

	
Toronto, Ontario
	
__________________________

	
M5E 1J4 Canada
	
__________________________

	
Attention: Chief Executive Officer
	
Attention: __________________
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